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The Sout hland Corporation, Young B. Kim, and Helen Kim,  doing business as

7-Eleven Store # 22414  (appellants), appeal from a decision of the Department of

Alcoholic  Beverage Control1 w hich suspended their license for 25 days for their

clerk, Ha S. Huang, having sold an alcoholic beverage (a six-pack of Budw eiser

beer) to Shaun Sandoval, a minor, being contrary to t he universal and generic public

w elfare and morals provisions of t he California Constit ution,  article XX, §22 , arising
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from a violat ion of  Business and Professions Code §2 56 58 , subdivision (a).

Appearances on appeal include appellants The Southland Corporation, Young

B. Kim, and Helen Kim, appearing through their counsel, Ralph Barat Saltsman and

Stephen Warren Solomon, and the Department of  Alcoholic Beverage Control,

appearing through it s counsel, David W. Sakamoto. 

FACTS AND PROCEDURAL HISTORY

Appellants’ of f-sale beer and w ine license was issued on December 15,

1989 .  Thereaft er, the Department inst itut ed an accusation against t hem charging a

violation of  Business and Professions Code §25658,  subdivision (a), for having sold

an alcoholic beverage to a minor.

An administ rat ive hearing w as held on Oct ober 28, 1 998, at  w hich t ime oral

and documentary evidence w as received.  At that  hearing,  test imony  w as

presented by Jay Ostrow , a Garden Grove police off icer, and Shaun Sandoval, a

minor, w ho w as act ing as a police decoy when he purchased an alcoholic beverage

at appellant s’  premises.

Subsequent to the hearing, the Department issued its decision which

determined that  the charge of the accusation had been sustained by the proof , and

ordered appellants’  license suspended for 25 days.

Appellants thereaft er filed a timely notice of appeal.  In their appeal,

appellants raise the follow ing issues: 1) An erroneous standard under Rule

141(b)(2) w as used; (2) opinion testimony w as improperly excluded; (3) the penalty

constit utes an abuse of discretion;  (4) appellants’  discovery rights were violated;

and (5) Government Code §11512 , subdivision (d) w as violated by the
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Department’ s failure to provide a court  reporter for the hearing on appellants’

discovery mot ion.

DISCUSSION

I

Appellants contend that  the Department used an erroneous standard when it

concluded that t he minor presented t he requisit e appearance under Rule 141(b)(2).  

Appellants argue that t he ALJ erred when, aft er concluding that  the decoy had the

physical appearance and demeanor of a person under the age of 2 1,  he went on to

determine that  a reasonably prudent licensee would request his age or identif ication

before selling him an alcoholic beverage.

In addressing the Rule 141 (b)(2) defense, the ALJ took into account t he

decoy’s demeanor and his personal grooming, and manner of dress.  While not  the

most t horough assessment of  the w hole person before him, w e are inclined to think

that  the ALJ did not  base his determinat ion solely on t he decoy’s physical

appearance, and that  the det erminat ion suf f icient ly met  the st andard of  the rule.

Nor do we think his reference to w hat a prudent licensee might do dilutes his

determinat ion or detracts f rom it s compliance w it h the rule.

II

Appel lant s contend t hat  the Department erred in excluding t he test imony  of

Dr. Edw ard Ritvo, a psychiatrist , w ho w ould have given opinion testimony

regarding the apparent age of the decoy.

The Board has af f irmed the Department’s exclusion of the proposed

testimony in a number of cases.  (See, e.g., Prestige Stations, Inc. (January 4,
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2000) AB-7248 .)  This case raises no issue concerning such testimony not

previously considered and rejected by this Board. 

III

Appellants cont end the Department improperly considered a sale to minor

violation w hich occurred in December 1994  as a prior violation f or the purposes of

imposit ion of  the penalt y.   Appel lant s suggest that  w hen t he Legislat ure enact ed

Business and Professions Code §25658 .1, w hich authorized the Department to

revoke a license aft er the third violation wit hin a 36-month period, and which

barred any  pet it ion for offer in compromise of any second v iolat ion w it hin a 36-

month period, it int ended to preclude the Department f rom considering a violation

w hich occurred before the eff ective date of  the statute as an aggravating factor

w arranting an enhanced penalty.

In other cases w here this issue has been raised, the Board has sustained the

Department’s act ion.  The test  is not  w hether t he violat ion occurred bef ore or af ter

the ef fect ive date of  §25658.1 , but  w hether i t  is suf f icient ly proximat e in t ime as

to reasonably be considered as a factor in aggravation.   

Here, the prior violation,  also a sale to minor,  w as wit hin three and one-half

years of the current violation.  That is not  so remote that  the Board could find the

Department abused its discretion in considering the prior violat ion.

Whether the previous violation, assuming it is not remote, occurred before

the eff ective date of t he enactment of  §25658.1 is critical only as to w hether it

can be counted as a “ st rike”  w it hin the scope of that  statute.
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IV

Appellants claim they were denied discovery rights under Government Code

§11507.6  w hen t he Department refused their  request  for t he names and addresses

of licensees whose clerks, during the 30 days preceding and follow ing, had sold to

the decoy w ho purchased an alcoholic beverage at appellant s’  premises.  They also

claim error in the Department’ s unw illingness to provide a court reporter for the

hearing on their motion t o compel discovery, w hich w as denied in relevant part

follow ing the Department’ s refusal to produce the requested informat ion. 

Appellants cite Government Code §11 512,  subdivision (d), w hich provides, in

pertinent part, that ” the proceedings at the hearing shall be reported by a

stenographic reporter.”   The Department  contends that t his reference is only to the

evidentiary hearing, and not to a hearing on a mot ion w here no evidence is taken.

The Board has issued a number of decisions direct ly addressing t his issue. 

(See, e.g., The Circle K Corporation (Jan. 2000) AB-7031a; The Southland

Corporation and Mouannes (Jan. 2000) AB-7077a; Circle K Stores, Inc. (Jan.

2000) AB-7091a; Prestige Stations, Inc. (Jan. 2000) AB-7248; The Southland

Corporation and Pooni (Jan. 2000) AB-7264.) 

In these cases, and many others, the Board reviewed the discovery

provisions of t he Civil Discovery Act  (Code of Civ.  Proc.,  §§2016 -2036 ) and the

Administ rative Procedure Act  (Gov. Code §§11507 .5-11507.7).  The Board

determined that the appellants w ere limited to the discovery provided in

Government Code §11506 .6, but  that  “ w itnesses”  in subdivision (a) of that  section

w as not rest rict ed to percipient w it nesses.  We concluded that :
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“ We believe that a reasonable interpretation of  the term “w itnesses”  in
§11507.6  w ould ent it le appellant  to the names and addresses of the ot her
licensees, if  any, w ho sold to t he same decoy as in this case, in the course of t he
same decoy operation conducted during the same w ork shift  as in this case.  This
limitation w ill help keep the number of int ervening variables at a minimum and
prevent a “ fishing expedit ion”  w hile ensuring fairness to the parties in preparing
their cases.”  

The issue concerning t he court reporter has also been decided in the cases

mentioned above.  The Board held that  a court reporter w as not required for the

hearing on the discovery mot ion.  We cont inue to adhere to t hat posit ion.

ORDER

The decision of the Department is aff irmed w ith respect t o its determinations

regarding Rule 141 (b)(2), exclusion of  expert testimony,  imposit ion of penalty , and

the requirement of  a court reporter at t he hearing on the discovery mot ion.  The

case is remanded to t he Department  for such f urther proceedings as may be

necessary and appropriate fol low ing compliance w ith appellant ’s discovery request ,

as limited by this opinion.2
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